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This article discusses the decision of the New Zealand Court of Appeal in Sellers v Maritime Safety Inspector [1999] 2 NZLR 44. It is not critical of the Court's approach to the use of international law in domestic courts, but instead argues that the decision represents an incorrect view of international law regarding a port state's jurisdiction over visiting foreign vessels. It argues that the Court was wrong to characterise New Zealand's maritime safety agency's use of s 21 of the Maritime Transport Act 1994 as an attempt to regulate such vessels on an extraterritorial basis, and that port states do possess the jurisdiction to introduce unilateral measures of the kind promoted by the agency in that case. The article argues that the decision in Sellers is exercising a negative impact over New Zealand's maritime regulatory efforts and that Parliament should address the issue by way of amending legislation. INTRODUCTION
Decided in 1998, Sellers v Maritime Safety Inspector continues to exercise a negative influence over New Zealand's maritime law. 1 Concerning a yachtsman's refusal to carry a radio, it provided a rare example of a domestic court grappling with the extent of a state's prescriptive jurisdiction over foreign vessels under international law. The decision has been discussed by several international law scholars, the most convincing of whom have argued that the reasoning in the judgment is flawed, and that the conclusions reached do not accurately reflect international law. 2 However, to date it has received little academic attention in New Zealand, despite its ongoing impact on maritime law and policy in this jurisdiction.
This article provides a critique of the decision, focusing on the Court of Appeal's conclusions that the legal requirements in question involved extraterritorial elements, and that New Zealand's prescriptive jurisdiction as a port state is limited to only those matters contained in international agreements. It argues that the influence of Sellers is preventing New Zealand from exercising a full range of regulatory options in relation to foreign vessels, and recommends that the decision be overturned.
II THE CONCEPT OF PORT STATE JURISDICTION
Port state jurisdiction refers to the jurisdiction a state may exercise over foreign vessels visiting its ports. 3 It can be contrasted with flag state jurisdiction (the jurisdiction a state has over the vessels operating under its flag) and coastal state jurisdiction (the jurisdiction a state has over its maritime zones such as the territorial sea and exclusive economic zone). Port state jurisdiction warrants separate treatment from coastal state jurisdiction more generally for a combination of legal and practical factors. As Crawford notes: 4 Quite aside from matters relating to the internal economy of ships, port state jurisdiction is increasingly recognized as a remedy for the failure of flag states to exercise effective jurisdiction and control of their ships. The jurisdiction is no longer used solely to enforce local questions of civil and criminal law, but is actively playing a role in the international regulatory sphere.
In legal terms the concept is characterised by the subjection of visiting vessels to the state's territorial jurisdiction, providing a sound basis for the exercise of both prescriptive and enforcement jurisdiction. 5 As the United Nations Convention on the Law of the Sea (UNCLOS) confirms, a 5 The legal issues arising in the context of port state jurisdiction are primarily those concerning prescriptive jurisdiction. When enforcement is required the vessel is present within the port state's territory and, provided the exercise of prescriptive jurisdiction is valid, will be uncontroversial.
state's territorial sovereignty extends over both its internal waters (for example harbours and bays) 6 and territorial sea (12 nautical miles out from land). 7 Although authors disagree as to the extent of a port state's jurisdiction over a visiting foreign vessel, it is universally accepted that such vessels are subject to that jurisdiction in general terms, notwithstanding the flag state's concurrent jurisdiction. 8 Port State Jurisdiction is distinguishable from territorial jurisdiction more broadly on the basis of the foreign-flagged vessel's right of innocent passage through the territorial sea, 9 which Beale described as the "chief limitation of a sovereign's jurisdiction over his own territory". 10 Where vessels passing through the territorial sea in accordance with this right are concerned, art 21 of UNCLOS sets out an exhaustive list of the coastal state's regulatory options. It essentially limits coastal states to regulating specific aspects of shipping, such as environmental and navigation safety issues, and in most cases only in accordance with generally accepted international standards. A state could apply its laws to all those vessels passing through the territorial sea whose passage is not "innocent", but the situations in which this will occur go well beyond the ordinary operations of merchant vessels. 11 By contrast, UNCLOS provides almost no guidance (or limitations) on prescriptive jurisdiction exercised over vessels voluntarily visiting a state's ports or internal waters. 12 This was a deliberate decision at the time the agreement was being negotiated, the result of which is to leave questions of port state jurisdiction to be determined in accordance with international law. 13 In practical terms port state jurisdiction is characterised by having the vessels a state intends to regulate in a convenient location for the purposes of inspection and enforcement. This is of course far safer and more efficient than attempting enforcement at sea. Accordingly, while it is legally possible to extend a law to all ships within a state's internal waters and territorial sea, the combination of innocent passage and difficult enforcement means that in practice states often prefer to apply certain laws only to vessels that actually visit a port. This is reflected in the port state control context, with which the term "port state" is most commonly associated. Port state control is a narrower concept than port state jurisdiction, involving the inspection and assessment of visiting vessels against a range of internationally-agreed standards on matters such as safety and environmental safeguards. 18 These inspections are generally arranged on a regional basis, so that information can be shared and efforts targeted towards the most high-risk ships. 19 Port state control is usually provided for in international shipping agreements, 20 but the same effect can be achieved by relying on port state jurisdiction more generally. In other words, such provisions merely confirm the existence of port state jurisdiction in a particular context; they do not create it. This is demonstrated by the common practice of taking port state control measures against vessels operating under the flags of states that are not party to the conventions in question. 21 While port state control arrangements provide the most visible example of port state jurisdiction being exercised in practice, the most challenging issues arise when states use port state jurisdiction to introduce unilateral shipping regulations. As noted above, UNCLOS and customary international law place few restrictions on the use of port state jurisdiction. Therefore, putting aside the rare examples of international conventions that explicitly limit port state jurisdiction, 22 the most important checks on such unilateral measures are economic and political. 23 If a port state goes too far beyond the international norm, for example by introducing a law requiring all visiting foreign vessels to carry an expensive wind generation system for use in port, then ship operators may decide to trade elsewhere. Furthermore, the port state in question may receive sharp criticisms from other states that view a multilateral approach under the auspices of the International Maritime Organization (IMO) as a more appropriate avenue for reform.
These considerations carry particular weight in the shipping sector, which on the whole benefits from uniform regulations developed at the international level in order to promote the smooth functioning of international trade. 24 However, the IMO does not have a monopoly on shipping regulation and has been "hurried along" by port states in the past. 25 While examples of such measures remain uncommon, instances of state practice are coming to light more rapidly than in previous decades, particularly as a result of legislation introduced by the European Union and United States. 28 New Zealand is not a significant port state in terms of vessel movements but its relative isolation, sensitive marine environment, and extensive maritime zones do place the country in a position whereby some unilateral requirements could be justified on policy grounds. A good example is the one provided in Sellers, namely the regulation of safety equipment aboard pleasure craft 29 that are passing through New Zealand's expansive zone of responsibility for search and rescue. 30 However, the decision in Sellers has hampered the deployment by New Zealand of any regulations not based on an international agreement.
III THE DECISION IN SELLERS
The appellant in Sellers was the master of the Nimbus, a Maltese-registered private yacht. He was not granted clearance to leave port by the New Zealand authorities on the basis that he was not carrying a radio or emergency locator beacon in accordance with s 21 of the Maritime Transport Act 1994 (the MTA). This requires the master of a pleasure vessel departing for overseas to satisfy the maritime safety authorities that the vessel is adequately crewed, complies with any relevant Maritime Rules, 31 and that "the pleasure craft and its safety equipment are adequate for the voyage". The Court of Appeal's decision was given by Keith J, now a Judge of the International Court of Justice. The Court based its decision upon the principle of the exclusive jurisdiction of the flag state over its vessels on the high seas, 32 as guaranteed by UNCLOS. 33 It held that the effect of the Maritime Safety Authority's approach to s 21 of the MTA was to interfere with this jurisdiction by requiring safety equipment to be carried beyond New Zealand's internal waters. 34 The Court did not state that it was never possible for a state to regulate the extraterritorial operations of a foreignflagged vessel, but that this was only possible in a very limited number of situations, as for example when acting to prevent an imminent oil spill. 35 Extraterritorial jurisdiction based on the effects doctrine was also discussed, and its application ruled out in the context of s 21 as no relevant effects were felt in New Zealand's territory. 36 The jurisdiction of port states was discussed, but only in relation to their role in enforcing internationally-agreed standards, notably through port state control arrangements. 37 The Court rightly identified that international agreements such as the International Convention for the Safety of Life at Sea (SOLAS) and the International Convention on the Prevention of Pollution from Ships (MARPOL) place primary responsibility for compliance with the flag state, leaving port states to play a supporting role in enforcement. However, their Honours then used this to support a conclusion that a port state only has prescriptive jurisdiction to the extent provided for under such agreements. To support this the Court concluded that art 21 of UNCLOS, which limits a coastal state's jurisdiction over foreign vessels exercising innocent passage in its territorial sea, demonstrates that a port state has no ability to create its own, unilateral safety obligations. 38 In other words, if a port state cannot point to UNCLOS or another international agreement, or a widely- Accordingly the Court's view was that the requirements imposed by the maritime safety authorities under s 21 of the MTA had to be in accordance with international law, and thus limited to requirements provided for under internationally agreed rules and standards. 40 Mr Sellers' appeal succeeded and his conviction was quashed.
IV EVERYTHING HAPPENED IN PORT
The Sellers decision was not incorrect in emphasising the flag state's exclusive jurisdiction over a vessel on the high seas. However, that is not the effect, in legal terms, of a provision like s 21 of the MTA. As the Court noted: 41 That provision can be seen as doing no more than creating an offence which is committed within New Zealand internal waters, at the point of departure from port, and which can be enforced only by proceedings brought in a New Zealand court, without any related powers being exercisable on the high seas. On that basis, neither the exercise of legislative jurisdiction nor the exercise of judicial jurisdiction over the alleged breaches of it relates to events outside New Zealand or even outside New Zealand internal waters.
This was the right answer. The requirement to carry a radio and locator beacon was applied by way of port state jurisdiction. The vessel was within New Zealand's territory, and subject to New Zealand laws.
However, the Court in Sellers declined to adopt this position on the basis that the real effect of the provision was to qualify the exercise of the freedom to navigate on the high seas, in the instant case because New Zealand's maritime authorities wanted the vessel's radio and locator beacon to be aboard once the vessel left port. 42 This was certainly true, but it was not the approach taken in legal terms. The Court's concern for the impact of domestic standards on vessels on the high seas is understandable. However, international law does not prevent a state from declaring that if a vessel wants to visit (or depart from) its ports, it must be carrying specific equipment. The master in Sellers could have jettisoned his newly-purchased radio as soon as he was outside of New Zealand's territorial sea, but he ought to have been compelled to comply with the prescribed safety standards while within New Zealand's jurisdiction.
Section 21 of the MTA reflects a common approach in the context of port state jurisdiction. A requirement is introduced that is static in nature, such as the need to carry a radio. The presence or absence of a radio is unlikely to change; it is either aboard or it is not upon entry to port. Such laws can be seen as a form of continuing offence. The vessel will be progressing through its international voyage in an ongoing breach of the requirement. However, instead of trying to determine when the problem first arose, the port state simply assesses compliance with the requirement while the vessel is in port, and declares the breach to have occurred at that point in time. Although the expectation is that the vessel will comply with the requirement, and then continue in a state of compliance once it leaves port, in legal terms the port state is concerned only with what takes place within its jurisdiction.
The approach is particularly effective where the requirement is fundamental to the vessel that it could never be removed in practice, such as the need to have a double hull. An influential port state can thus introduce a unilateral standard that in practical terms is enormously significant to a shipping operation. This reinforces the importance of the economic and political limitations on the introduction of unilateral standards, referred to above, as a means of keeping most shipping regulation within the multilateral programme of the IMO.
As the foregoing suggests, port state jurisdiction works best when it concerns only matters that can be assessed as having been breached within the port state's territory. Far more controversial issues arise when a port state attempts to regulate the operations of foreign vessels taking place beyond the territorial sea. As this was not the case in Sellers (at least in my view) these issues are not the focus of this article. Nonetheless, it is important to note that port states do occasionally attempt to regulate, even if indirectly, the extraterritorial operations of foreign vessels in a manner that goes beyond the limits described by the Court of Appeal. 43 When this occurs, the port state in question will not argue that they are attempting to dictate the extraterritorial operations of foreign vessels. They will further accept that the flag state has exclusive jurisdiction on the high seas and that their coastal state jurisdiction is limited by UNCLOS. Instead they will argue that, as there is no right of access to a state's ports under international law, 44 they are simply introducing conditions of port entry that the vessel's operator has chosen to accept. If a vessel has not operated in accordance with those conditions en route, then it will either be denied permission to enter port, or subject to sanctions on arrival. 45 The facts of Sellers disclosed a situation in which it would have been more appropriate for a court to look to the formal jurisdictional basis of the requirement as opposed to its intended effects. The port state has the necessary (territorial) jurisdiction, the foreign vessel has voluntarily submitted to its rules, and remains free to operate as it pleases following departure. Port state control measures around the world rely on this approach daily to ensure that vessels remain up to standard. This process, on which the maritime world depends so heavily, could not work in relation to the vessels of non-parties if the Sellers approach was taken.
V PORT STATES' POWERS ARE BROADER
The more significant problem with the Sellers decision concerns the extent of a port state's jurisdiction. Instead of taking a state's largely unfettered territorial jurisdiction over visiting foreign vessels as its starting point, the Court looked to various international maritime agreements, and held those up as representing the extent of a port state's prescriptive jurisdiction.
The correct position is that port state jurisdiction is not comprehensively dealt with in any international convention. The subject of a state's authority over vessels visiting its ports was deliberately left out of UNCLOS, and the concept continues to be governed mainly by customary international law. 46 Conventions such as SOLAS and MARPOL provide an enforcement function for port states but, as noted above, this does not limit their ability to prescribe and enforce more stringent standards than those agreed to. While the aim of such conventions may be to harmonise international maritime law, this is not sufficient to limit the prescriptive jurisdiction of port states without explicit words to this effect. 47 Only in rare cases will a provision of an international convention expressly limit port state jurisdiction, as in the case of MARPOL setting a maximum limit on vessel emissions. 48 By contrast, parties to the 1923 convention on ports mentioned in the Court of Appeal's judgment grant non-discriminatory port access to other parties' vessels. The agreement contains no provisions limiting the scope of any requirements the port state may decide to apply to the vessels granted such access. 49 45 For further discussion see Molenaar, above n 2; Henrik Ringbom "Global Problem -Regional Solution?
International Molenaar's criticism of the decision is summarised as follows: 50 The Court appears to have: misinterpreted Article 211(3) of the LOS Convention, failed to discuss the absence of a right of access to ports under general international law and Article 25(2) of the LOS Convention, incorrectly linking the notion of "generally accepted" to port state jurisdiction, misinterpreted the function of regional merchant shipping PSC regimes, and failed to refer to the savings clauses therein.
As Ringbom notes, following the Court's logic would mean that the majority of the world's port states are acting unlawfully in applying their domestic shipping standards. 51 
VI OVERTURNING SELLERS
As demonstrated by the discussion above, I believe that the interpretation of the international law relating to port state jurisdiction provided by Sellers is incorrect. However, the decision also has an ongoing negative impact in the domestic law context, effectively hamstringing any attempt to regulate foreign shipping on a unilateral basis. Although New Zealand is unlikely to have the desire (or the international clout) to introduce too many laws of this kind, where they are justified on sound policy grounds the option should be available.
As Sellers demonstrates, maritime legislation in New Zealand must be interpreted in light of international law. 52 If the maritime industry were able to be regulated by nothing but unambiguous statutory sections, then this exercise might not have much impact on any expressly unilateral exercises of port state jurisdiction. However, the complex nature of the shipping sector requires a range of broadly-worded provisions, secondary legislation (notably the Maritime Rules), 53 and discretionary powers to account for all foreseeable circumstances. Since 1998, these provisions and powers have had to be read down to meet the Sellers interpretation of New Zealand's port state jurisdiction. For example, the need for foreign pleasure vessels to carry a radio and locator beacon, formerly made compulsory under s 21 of the MTA, is now merely a non-binding recommendation.
The Sellers interpretation will also have an ongoing effect on new legislation. 54 Recently the Government has introduced a Bill that, from 2016, will see all fishing vessels in New Zealand's maritime zones operate under the New Zealand flag. 55 As an interim measure foreign flagged vessels will continue to be licensed to operate, but the Minister may consider: 56 any risk associated with fisheries management, employment, vessel safety, or compliance with maritime rules relating to pollution and the discharge of waste material from vessels that the chief executive considers would be likely to result if the vessel were to be registered.
Reading this requirement in light of Sellers it could be argued that the considerations listed must relate only to standards based on international agreements. If the chief executive anticipated a risk relating to safety equipment that was not present aboard a foreign vessel, its operator could respond that New Zealand has no jurisdiction to prescribe such a requirement, and cannot therefore introduce one through the "back door" in this way. Given that the fishing industry is subject to very few safety-related rules agreed to at the international level, 57 this has the potential to hamper New Zealand's intentions of promoting high standards in the sector.
In terms of overturning Sellers, one option would be to take an analogous case through the appellate courts in the hope of a different result. This is feasible, but subject to the uncertainties of litigation. A better approach would be to draw the decision's sting by way of a legislative amendment. This would best be achieved by including a provision in the MTA that reasserts New Zealand's port state jurisdiction and ability to regulate foreign vessels in a unilateral manner if desired. The provision should make clear that rules affecting foreign shipping can be made in situations where no equivalent international standards exist. It should also include wording to the effect that regulators may introduce provisions that are more stringent than any relevant international standards when framing Maritime Rules and other secondary legislation, provided certain criteria are met. For example, that the intention to introduce more stringent standards is expressly stated in the rules, and that the standards are as consistent as practicable with the objects and purpose of the relevant international standard. 56 At cl 4.
57 The Chief Executive could attempt to rely on the fishing licence conditions that may be imposed under UNCLOS to provide the necessary jurisdictional basis, but even this approach could arguably be read down if Sellers-style reasoning is followed: UNCLOS, above n 3, art 64.
I proposed an amendment to this effect at the Select Committee stage of the Marine Legislation Bill. 58 However, the advice of the Ministry was that this was too complex a matter to be dealt with in the context of the Bill, 59 and the suggestion was not taken up by the Committee in its report. An opportunity for reform will no doubt arise in time. After all, it should take only one legislative amendment with a background critical of Sellers to convince a court that it can overlook the port state jurisdiction aspects of the decision: New Zealand's Parliament would have in effect rejected the Court's interpretation of international law on that point. In the meantime New Zealand's maritime law remains tangled in the rigging of the Nimbus. 
